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and Department of Housing and Human Concerns’',
you know, responsibility and kuleana.

But it is just that, you know, at that
time, when you have this opportunity to exercise
the buyback provision on this one unit, and we
have the question, will —-- do we want —-- does
the County want to be in the perspective that we
are going to be managing a rental property, or
are we going to be, then, the seller, vyou know,
actual seller to another buyer? Let's be

certain that we are prepared to do that.

COUNCILMEMBER JOHNSON: Yeah, and again, I think —-

and perhaps, Mr. Young, one of the things we
might need your help in is when we are looking
at, I guess, the provision that 1f there's a
certain duration which we want to achieve for
keeping that house, whether it is perpetuity or,
you know, however we do it, if the amount of
money that the home is sold for, 1f there's a
disparity between, I guess, what the original
price was and, you know, let's say it sold at
market.

If a portion of that, depending on the
length of time that the property was held, goes

into a revolving fund, that might, again, help
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1 to at least establish that fund so that it could
2 then be reinvested in properties, exercising
3 these buyback options.
4 But any help you can give us in that
5 regard to come up with a formula or a mechanism,
6 or even a time period as to how we would
7 structure that so that we could have money that
8 goes into a revolving fund, I think your help
9 would be greatly appreciated.
10 MR. YOUNG: Thank you, Ms. Johnson. Any —--— any
11 assistance I can lend the Committee, I would be
12 more than willing to do so. Thank you.

13 COUNCILMEMBER JOHNSON: Thank you.

14 CHAIR MATEO: Thank you very much. Thank you very

15 much, Mr. Young.

16 The last Department to —— to comment €O
17 us will be the Corporation Counsel, Mr. Kushi.
18 And Department -- Mr. Kushi did provide us with
19 revisions to Section 2.96.300 -- 30, which is
20 the applicability area. So you all have a copy
21 of this revision in your binders.

22 And, Mr. Kushi, 1f you can please

23 provide us comment, and you are welcome to

24 provide additional comments on the discussion
25 this morning.
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MR. KUSHI: Yes, Mr. Chair. My main concern was

the -- the proposed amendments that you did
submit to the Members, which dealt with the —-
clarified the applicability section as well as
the adjustments. And they're both -- the
adjustments specifically kind of follow what the
City of Napa did in their ordinance.

Aside from that, we have some
nonsubstantive comments and -- and possible
revisions which, again, not -- nonsubstantive in
nature that I won't occupy your time with and we
can clarify it with staff.

One —-- one other comment that I -- I
feel needs to be mentioned, that the new revised
ordinance also repeals the Chapter 2.94, which
is the hotel regquirements. And so this would be
an all-encompassing total ballpark ordinance.

It won't be the one-to-four ratio in the hotel

if this thing passes.

CHAIR MATEO: Mr. Kushi, one of the more —-- one of

the more, I guess, visible additions that is
being recommended is under Item C, adjustments.

Could you walk us through your 1, 2, 3.

MR. KUSHI: Okay. This is section 2.96.030,

Subsection C, as in cat, adjustment.
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The first one provides an appeal process
to this body, that any development subject to
the chapter, this chapter, any developer may
file an appeal with the County Clerk's office
for lack of anybody else. I just slipped that
in. You may want to consult with the County
Clerk if they will take these things. But
that's the proper office for, like, claims.

They file an appeal in writing and
justify their request to have a reduction,
adjustment, or total waiver of all of these
things, the requirements, based on their theory
that the —-- their project or the impact of their
project has no relationship or nexus to the
requirements, to the number of housing
requirements required, or either the number or
the amount of the in-lieu fee, and let this body
review and decide that.

We place the burden on the developer
to —— to present such evidences, or —-—- or data,
information. And you can ask them what you
want, and it is up for you —-- up for this —-- for
this body to decide.

Any decision granting such a waiver,

adjustment, or modification will be done via a

Ralph Rosenberg Court Reporters, Inc.
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1 resolution. And that resolution would then be

2 in effect for the life or term of the

3 development. Now, subsequent to any granting of
4 such an adjustment, 1f the project does change,
5 then the resolution becomes invalidated, and you
6 go back to square one, or you go back to the

7 requirements that are codified.

8 So this, in essence, by putting this

9 opportunity for -—- for developers to present
10 their side of the story, this ordinance is not
11 one-size—fits—-all. It does provide for an
12 opportunity for review.
13 And this is why, in our review of the
14 Napa city —-- City of Napa's ordinance, this 1is
15 one important reason why the California Court of
16 Appeals upheld that ordinance based on such
17 provisions.

18 CHAIR MATEO: Thank you very much.

19 Members, questions for —-—- go ahead,

20 Ms. Anderson.

21 COUNCILMEMBER ANDERSON: Ed, could you give us an

22 example of what a legal basis for the claim of
23 waiver might be? What ——

24 MR. KUSHI: Member Anderson, not offhand. I could go

25 on and on and daydream —- daydream about this
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all day, but attorneys can figure something out.
Legal basis, and you —-—

COUNCILMEMBER ANDERSON: So you don't know any
particular legal basis that would allow them to
claim a waiver, offhand?

MR. KUSHI: Oh, I could think of a lot of things.
Site topography, financing, number of employees
in the area.

COUNCILMEMBER ANDERSON: Financing would be a legal
basis for a waiver? In other words, they can't
get enough financing so they need to have a
waiver?

MR. KUSHI: Well, if I am a developer and I come to
vou and say, "Look, I am all for it, but my bank
won't lend me the money."

COUNCILMEMBER ANDERSON: Excuse me.

MR. KUSHI: "Give me a break. And instead of
30 percent, I will do 25; otherwise, you won't
get anything. That's up to you to decide.”

COUNCILMEMBRER ANDERSON: Yeah, I mean, I don't see
that -— I see that as a plea for leniency. I
don't see it as a legal basis because there'’s
nothing in the law that allows that. That's
just why I question what —-- what -- what the

legal basis would be.
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1 MR. KUSHI: You know, I mean, you know, this provides
2 them and you a case-by-case review opportunity.
3 That is all I am saying. And I believe that's
4 all the court saild was proper.
5 Chairman, one, also —-—- not addressed to
6 this specifically, but I did pick it out.
7 Schuler Homes did submit written testimony to
8 you, and I thought it was very appropriate that
9 they mentioned that on these buybacks, 1f you
10 do —— 1f this ordinance passes and there are
11 buyback provisions, there needs to be a
12 reference to —-— in the event an original,
13 qualified homeowner does financing, his bank
14 will look at these buyback provisions. And if,
15 for whatever reason, a foreclosure occurs, there
16 needs to be some provisions on that. Otherwise,
17 the bank will not really lend money on these
18 projects.
19 So either the County, in -- in the case
20 of a scenario of a foreclosure, either the
21 document would have to say that the County gets
22 the first option to cure the arrears, and then
23 assume the loan, or pay off the loan, or waive
24 its buyback provisions.

25 CHAIR MATEO: Thank you.
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Members, any questions?

Mr. Hokama, go ahead.

COUNCILMEMBER HOKAMA: Why —-- why were you proposing
the decision be by resolution instead of
ordinance, since we're trying to do (inaudible)
ordinance? Is there a preference of why —-
(inaudible) .

MR. KUSHI: I -- I -— no, there's no preference.
Resolution is faster because it takes Jjust
one —— one reading.

COUNCILMEMBER HOKAMA: Not for those that have effect
of law, by Charter.

MR. KUSHT: 201G is a resolution, has the force and
effect of law.

COUNCILMEMBER HOKAMA: Well, you know how I feel
about 201Gs.

MR. KUSHI: Well, whatever you feel, Mr. Hokama, this
is what I am saying.

You could do it by ordinance. But
again, vyou know, this is -—- this ordinance or
this proposal is tied into subdivisions and
building permits. If the project does not have
its land use permits or entitlements, it would
have to get zoning, or Community Plan Amendment,

or whatever. And they have to come before this
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body. This is not to say that you cannot impose
lesser, same, Or more onerous or stricter
regquirements than what we are proposing here.
And you all -- you have —— you are doing it now
through conditional zoning. So this is a
backup. And conditional zoning is by ordinance.

Again, we just thought that by
resolution it would be a faster process because
if they don't come to you, and this thing

passes, 1t is a requirement, like subdivision.

COUNCIILMEMBER HOKAMA: Would it be —-— does the amount

of the —-- the required vote, would that be a
major factor whether or not it will —-- the
standing in court would make a difference?
Let's say we require seven votes to approve an

appeal.

MR. KUSHI: You mean a super majority? No.

COUNCILMEMBER HOKAMA: That wouldn't matter?

MR.

KUSHI: Not in my mind, no.

COUNCILMEMBER HOKAMA: And in your document,

MR.

Mr. Kushi, under capital A, No. 4, four or more
hotel units, I was listening to your comments
earlier. Wouldn't that take care of the hotel
resort portion?

KUSHI: Yes, that's why I put it in. Actually --

Ralph Rosenberg Court Reporters, Inc.
Ofc: (808)524-2090 Fax: (808)524-2596



W N

~ oy U

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2/1/06 HHS

COUNCILMEMBER HOKAMA: If you —-- if you need more

MR. KUSHI: You know, when I think about it -- and

time, Mr. Kushi, that's not a problem.

Ms. Lee, correct me also —- is that right now,

113

under 2.94, Chapter 2.94, all hotels, unless you

are exempt, has a regquirement of one unit per

four rooms, so 25 percent.

COUNCILMEMBER HOKAMA: Right.

MR. KUSHI: If they come under this chapter, now you

MS.

MR.

increase that to 30 percent, or whatever
percent, really, the applicability should be
10 —— if you are consistent with the 2.94, I
believe it's 10 units, 10 or more —-—
LEE: Twenty or more.

KUSHI: Twenty or more hotel units.

But I just took it from the

Subsection A.1l, 2, 3. They used a combination

of four. So that may need to be reviewed,

Member Hokama.

COUNCILMEMBER HOKAMA: Thank you.

Thank you, Chairman.

CHAIR MATEO: Thank you, Mr. Hokama.

Members, any additional questions for

Corp. Counsel?

Mr. Kushi, thank you very much.
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1 Members, 1if there's no additional
2 questions for -- for the Department, does any of
3 the Members have any, you know, considerations
4 or recommendations that they would like this -—-
5 the Committee to include in the document, in our
6 working draft? And if it is not ready to —- you
7 know, now, you are welcome to put 1t in writing
8 and submit it to us because it 1s the intent of
9 the Chair at our next meeting to start walking
10 through the document and trying to see, you
11 know, what areas we have consensus in, we need
12 the —— the areas that we need to massage and
13 make change in, and the journey starts at our
14 next meeting.
15 Ms. Johnson.

16 COUNCILMEMBER JOHNSON: I think that because the Mauil

17 Nuili Housing Task Force had several lenders or

13 mortgage brokers who were a part of their

19 process, perhaps if staff could work, as

20 suggested by Ms. Lee, just at least do a

21 pass—through with regard to financing because

22 even the things that Mr. Young brought up -—- I
23 am not a mortgage broker. I have no 1ldea. You
24 know, and when we get into areas that are not

25 necessarily our area of expertise, I think it is
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1 important because when we do send this policy on
2 for comment by the various Planning Commissions,
3 I think it's going to be really important to see
4 that it i1s realistic and that it's workable.
5 But I do appreciate the comments also
6 made by the Planning Department, too, and
7 Planning Director because I think there are some
8 things that are good.
9 So I really am pleased with the input
10 and the feedback that we have been getting.
11 Although I don't agree all of it, I would like
12 to see us still continue working, maybe behind
13 the scenes, with those individuals that can help
14 us tweak this ordinance.
15 But thank you very much, Mr. Chair. I
16 really appreciate staff assistance and your
17 assistance, too, and people such as Ms. Lee with
18 helping us work through this, as well as the
19 people that came and testified today. Thank
20 you.

21 CHAIR MATEO: Thank you, Ms. Johnson.

22 Mr. Pontanilla.

23  VICE-CHAIR PONTANILLA: Thank you, Chair.

24 What Mr. Kushi had talked about in

25 regards to the letter that we received from
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1 Schuler Division, on the second page, second

2 paragraph, in Section 2.96.040.C(2) (c), the deed
3 restrictions, I think it would be, you know, in
4 our best interest to get some information from

the lending institutions in regards to deed
restrictions for mortgages that are in the

affordable component and how this will affect

o~ oy

this draft that we have today.

9 CHAIR MATEO: Thank you. Thank you, Mr. Pontanilla.

10 If it is the —— the wishes of the

11 Committee, we could bring, at the next meeting,
12 the bankers, that particular segment of the

13 community to address specific questions that,
14 you know, we all have regarding what can and
15 cannot be imposed. And it might be a benefit to
16 all of us. So if that's the wish of the

17 Committee, the Chair has no problem in doing

18 that contact and asking them to be present at
19 the next Committee meeting.

20 Any objections?

21 COUNCIL MEMBERS VOICED NO OBJECTION.

22 CHAIR MATEO: Okay. Thank you very much.

23 Thank you, Mr. Pontanilla.
24 Members, any additional considerations?
25 Again, you know, please, submit --
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submit your recommendations and comments to the
Committee as soon as possible, and we will be
touching bases with each of you as the draft
continues to evolve. And it has -- that's on an
ongoing commitment at this particular point.

To all of you, if there's no additional
comments or questions, I thank you for the time
you have put into it.

And as an announcement, the Land Use
Committee has their meeting at 1:30 this
afternoon.

Members, with no additional questions,
this meeting of the Housing and Human Services
Committee for February 1lst, 2006 is adjourned.
(Gavel.)

ACTION: DEFER pending further

discussion.

ADJOURNED: 11:48 a.m.

Ralph Rosenberg Court Reporters, Inc.
Ofc: (808)524-2090 Fax: (808)524-2596



[\

N Ul b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

CERTIVFICATE

I, CHARI L. POSSELL, Certified Shorthand
Reporter, State of Hawaii, do hereby certify that the
proceedings were taken down by me in machine
shorthand and were thereafter reduced to typewriting
under my supervision; that the foregoing represents,
to the best of my ability, a true and correct
transcript of the proceedings had in the foregoing
matter.

I further certify that I am not attorney
for any of the parties hereto, nor in any way

concerned with the cause.

DATED this €% day of Feabruucy , 2006.

QA

CHARI ‘.. POSSELL, CSR NO. 414

Ralph Rosenberg Court Reporters
(808) 524-2090




